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of a receiver; but if the property be real, the statute purports to give 
the power of committing the same to the court of the county or corpora- 
tion wherein she resides or the real estate is situated. C. B. G. 



Can a Married Woman by Her Will Deprive her Husband of Cur- 
tesy in Her Equitable Separate Estate When the Instrument Creat- 
ing the Same is Silent in Regard to Her Power op Disposition There- 
of? Va. Code 1904, Sections 2513, 2286a-2294. — In West v. West's Exor's, 
3. Rand. 373, it was decided that a married woman having an 
equitable separate fee could not dispose of the same by will unless 
the power to make such disposition was expressly conferred by 
the instrument creating the estate. This case was adhered to until the 
general revision of 1849, when the rule of West v. West was changed so 
as to allow a married woman the right to dispose of her equitable separate 
estate in fee by will. This provision (ch. 122, sec. 3, of the Code of 1849) 
was carried unchanged into the Code of 1887 as the second sentence of 
sec. 2513, reading as follows: "....nor shall a married woman be ca- 
pable of making a will, except for the disposition of her separate estate, 
or in the exercise of a power of appointment." The effect of this was to 
give the married woman the right to dispose of her equitable separate 
fee by will, if not expressly or impliedly restricted by the instrument 
creating the estate, and thus to allow her to deprive the husband of his 
curtesy therein. Justis v. English, 30 Gratt. 571; Chapman v. Price, 83 
Va. 392, 11 S. E. 879; Kiracofe v. Kiracofe, 93 Va. 591, 25 S. E. 601, 2 Va. 
Law Reg. 530 and note. Hutchins v. Com. Bank, 91 Va. 68, 20 S. E. 950. 

This provision of sec. 2513, Code of 1887, was stricken out by an amend- 
ment (Acts 1899-1900, p. 753; Va. Code 1904, sec. 2513), but at the same 
session of the Legislature, the Saunders Act was passed, amending the 
Married Women's Law, and it is probable that, by the terms of that act, 
she has the power to dispose of her equitable separate fee by will. The 
language is as follows (Acts 1899-1900, p. 1240, sec. 2286a, Va. Code 1904) : 
"A married woman shall have the right to acquire, hold, use, control, and 
dispose of property as if she were unmarried, and such power of use, con- 
trol, and disposition shall apply to all property of a married woman here- 
tofore or hereafter acquired; provided, however, that her husband shall 
be entitled to curtesy in her real estate when the common law requi- 
sites therefor exist, and he shall not be deprived thereof by her sole act." 

As is said above, it is probable that this statute embraces within its 
scope equitable separate estates, and if so, the wife can dispose of the 
same by will, as was allowed by sec. 2513 of the Code of 1887 before 
amendment; but the proviso in the Saunders Act expressly forbids the 
wife to deprive the husband of curtesy in her real estate by her sole act, 
and by the construction put upon the language in the Code and in the Smith 
Act, she cannot by will deprive her husband of curtesy, in her separate legal 
estate. Breeding v. Da/vis, 77 Va. 639; Browne v. Brockover, 84 Va. 424.. 
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Without this proviso, and on the hypothesis that the Saunders Act em- 
braces equitable separate estates, the law as to the husband's right to cur- 
tesy in equitable separate fees would evidently remain the same as 
stated above, i. e., she could deprive the husband of his curtesy therein un- 
less expressly or impliedly restricted by the instrument creating the estate. 
But if the Saunders Act embraces equitable separate estates, the proviso 
evidently embraces them also, and she cannot by her sole act deprive the 
husband of curtesy therein. 

If the Saunders Act does not embrace within its scope equitable sepa- 
rate estates, then, since the amendment of sec. 2513 referred to above, 
there is no provision in our law allowing a married woman to dispose of 
her equitable separate estate by will, and, of course, she cannot deprive her 
husband of curtesy therein by will; therefore, whether the Saunders 
Act embraces equitable separate estates or not, it is evident that the doc- 
trine of the right of the husband to curtesy in the wife's equitable es- 
tate has been changed by the recent legislation referred to above, and 
that the doctrine of Chapman v. Price, supra, Hutchins v. Com. Bank, 
supra, and Kiraeofe v. Kiraeofe, supra, is changed, in so far as they hold 
that the wife can defeat the husband's right of curtesy by will, unless re- 
stricted by the instrument creating the estate. Therefore, the doctrine as 
to the right of the husband to curtesy in the wife's equitable separate es- 
tate, where the instrument creating the same is silent in regard to her 
power of disposition, is now the same as the provisions of the Smith Act 
and of the Code in regard to his right of curtesy in her legal separate estate. 

It is said above that it is probable that the Saunders Act embraces equitable 
separate estates, but the point is not altogether free from doubt. The act 
gives a married woman the right to dispose of property as if she 
were unmarried, and makes it apply to all property "heretofore or here- 
after acquired;" but a later section says (sec. 2294, Va. Code 1904) : 
"Nothing contained in the proceeding sections of this act shall be con- 
strued to prevent the creation of equitable separate estates, and they 
shall be held by the provisions of the instruments by which they are re- 
spectively created." It seems quite certain that the act embraces equi- 
table separate estates, when the instrument creating the same is silent 
as to her power of disposition by will, and such we are sure was the inten- 
tion of the General Assembly. 

C. B. G. 



